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Available Options:

* Local Accommodations Tax (Title 6, Chapter 1, Article 5)
* Local Hospitality Tax (Title 6, Chapter 1, Article 7)
* Beach Preservation Fee (Title 6, Chapter 1, Article 6)

* Local Option Tourism Development Fee (Title 4, Chapter 10, Article
9)

e State Accommodations Tax (Sections 12-36-920; 12-36-2630; Title 6,
Chapter 4)

* Local Fees (Section 6-1-330)
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[ocal Accommodations Tax (Fee)

* May not exceed 3 percent (both municipal and county governments
combined).

* County may not impose accommodations tax exceeding 1.5% within
the city without consent of the City.

* Applied to gross proceeds from the rental or charges for
accommodations (rooms, campground spaces, lodgings or sleeping
accommodations).

* Enacted by Ordinance through a positive majority of the entire
governing body.
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Local Hospitality Tax (Fee)

May not exceed 2 percent (both municipal and county governments
combined).

County may not impose hospitality tax exceeding 1% within the city
without consent of the City.

Applied on the sale of prepared meals and beverages in establishments.

On the sale of prepared food and beverages in establishments licensed
for on-premises consumption of alcoholic beverages, beer or wine.

Enacted by Ordinance through a positive majority of the entire
governing body.
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Local Accommodations and Hospitality Taxes

* The revenue must be used exclusively for the following purposes:

O

Tourism-related buildings including, but not limited to, civic
centers, coliseums and aquariums;

Tourism-related cultural, recreational or historic facilities;

Beach access, renourishment, or other tourism-related lands and
water access;

Highways, roads, streets and bridges providing access to tourist
destinations;

Advertisements and promotions related to tourism development; or
Water and sewer infrastructure to serve tourism-related demand.
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Local Accommodations and Hospitality Taxes

* In a county collecting at least $900,000 in State Accommodations
Taxes annually, the local accommodations and hospitality revenues
may also be used for operation and maintenance of the tourism-related
purposes and facilities that were listed previously.

* Additionally, the revenue may be used to deliver municipal services
related to those purposes and facilities, including:
o Police
o  Fire protection
o Emergency medical services and
o Emergency-preparedness operations

* Amendments in 2006 and 2010 later permitted other municipalities to
use 50% of revenues for such purposes.
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Beach Preservation Fee

* Fee imposed on the gross proceeds derived from the rental or charges
for accommodations furnished to transients.

* Authorized by any “qualified coastal municipality” — a city bordering
the Atlantic Ocean with a public beach (which does not have in excess
of 1.5% local accommodations fee).

 Fee of up to 1% approved by Referendum.

 Revenue limited to:
o  Nourishment, Renourishment, Maintenance, Erosion Control and
Monitoring
o Dune Restoration and Maintenance
o Maintenance of public beach access


https://www.popeflynn.com/

Local Option Tourism Development Fee

The tax is a general sales and use tax on all sales at retail (with a few
exceptions) taxable under the state sales and use tax.

Only may be implemented by a municipality located in a county which
annually collects at least $14mm in State accommodations taxes.

Only applies to Charleston and Horry County; Myrtle Beach imposed it
on August 1, 2009.

All revenues and interest must be used exclusively for tourism
advertisement and promotion directed at non-SC residents.

Approved by 2/3 majority of council (by Ordinance) or by referendum.
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Local Option Tourism Development Fee

* Revenues in second and subsequent years must be used to promote
tourism, but 20% may be retained by the municipality to:

o Atleast 20% (of the 20%) must be used for property tax relief for
owner-occupied residential property.

o The balance of the money may be used for capital projects —
involving the construction of new (or existing) tourism-related
facilities to grow overnight tourism.

* The municipality must designate no more than 2 organizations (not for
profits) to conduct promotional activities.
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State Accommodations Fee

* 2% local accommodations tax imposed by the State and credited to the
municipality or county in which it is collected.

* Applies to rental of transient accommodations — hotels, campgrounds,
boarding houses, mobile home parks. Does not apply to persons staying
for 90+ continuous days or boarding house with less than 6 rooms.

e First $25,000 and 5% of the balance must be allocated to the
municipality’s general fund.

* Remainder must be used for tourism-related activities (Section 6-4-10).
* Municipal body must appoint an advisory committee to make

recommendations on expenditures if more than $50,000 is received.
10
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State Accommodations Fee

11
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Tax v. Fee

Case law - (Brown v. Horry County) — Road Maintenance Fee; (CR
Campbell Construction v. Charleston) — Real Estate Transfer Fee

In Brown, the Court stated that a service charge is not a tax because
it “is imposed on the theory that the portion of the community which
is required to pay it receives some special benefit as a result of the
improvement made with the proceeds of the charge.”

Test of Fee v. Tax (CR Campbell): (1) the revenue generated is
used to the benefit of the payers, even if the general public also
benefits; (2) the revenue generated 1s used only for the specific
improvement contemplated; (3) the revenue generated by the fee
does not exceed the cost of the improvement; and (4) the fee is
uniformly imposed on all the payers.

12
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New Fees

Section 6-1-300: “Service or user fee” means a charge required to be
paid in return for a particular government service or program made
available to the payer that benefits the payer in some manner different
from the members of the general public not paying the fee.

Section 6-1-310 prohibits imposing new types of local taxes (unless
authorized by the general assembly).

Section 6-1-330 — a new service or user fee must be imposed by
ordinance (acting in a positive majority) after a public hearing.

Fees imposed prior to 12/31/1996 remain in force until repealed by
governing body (Columbia, Richland, Lexington, Hilton Head).

Fees must be used for the services for which the fees are paid and if
revenues generated is 5 percent or more of the prior fiscal year
budget.

13
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SC Constitution (1895):
Article X, Section 14(10):
“[1]ndebtedness payable solely
from a revenue-producing
project or from a special
source, which source does not
involve revenues from any tax
or license, may be issued upon
such terms and conditions as
the General Assembly may
prescribe by general law.”

Revenue bonds otherwise
authorized by statute may be
issued so long as they are
secured by a fee and not a tax.
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Leveraging Funds

e Is their statutory authorization to issue debt for tourism purposes?

o No, then Yes — Local Accommodations and Hospitality Taxes
(Section 6-1-760)

o Maybe — Beach Preservation Fee (in combination with a Section
6-1-760 borrowing)

o Maybe — Local Option Tourism Development Fee (same)

o Yes - State Accommodations Tax (Section 6-4-15 and Section
6-1-760)

o Maybe — Local Fees

15
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Leveraging Funds

e  Critical Inquiries for Local Accommodations Taxes and Local
Hospitality Tax borrowings:

o Does facility serve a statutorily enumerated purpose?
= Civic Center, Coliseum, Aquarium
=  Cultural, Recreational, Civic Facilities
= Beach Access and Renourishment
= Highways, Roads, Streets and Bridges
=  Advertisements and Promotions
=  Water and Sewer Infrastructure
= Police, Fire Protection, Emergency Medical and Emergency
Preparedness

o Is the facility sufficiently “tourism-related?”

o Does the revenue stream meet the Brown v. Horry test?

16
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Leveraging Funds — Installment Purchase
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Leveraging Funds

Certain facilities cannot be leased (beaches)

Recent acts of the General Assembly have given municipalities
greater flexibility - allowing the local accommodation and hospitality
taxes to secure special source revenue bonds and giving an expansive
definition to the term “tourist.”

For the purposes of the Local Hospitality Tax Act, “tourist” means
any “person who does not reside in but rather enters temporarily, for
reasons of recreation or leisure, the jurisdictional boundaries of a
municipality for a municipal project or the immediate area of the
project for a county project.”

This definition of “tourist” is broader than historically interpreted, and
would, for instance, encompass persons living in the unincorporated
portions of the county the authorization to use the planned facility. 18
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Leveraging Funds
Section 6-1-760: Municipality may issue bonds for purposes

provided in Section 6-1-530 and pledge as security and retire such
bonds with the proceeds of (1) Local Accommodations Taxes; (2)
Local Hospitality Taxes; (3) State Accommodations Taxes (except
for required advertising and promotional monies); and (4) other
nontax revenues as may be available for those purposes for capital
projects used to attract and support tourists.

Security limitations:

O

O
O
O
O

Statutory discretion
Limitations on amount
Drop in demand

Failure of revenue providers
Project finance limitations

Potentially combine with other (more secure) revenue sources.

19
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Leveraging Funds

e Hartsville Water Park — Piratesville

20
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Questions/Comments/Contact

Lawrence E. Flynn III
(803) 354-4902
Iflynn@popeflynn.com
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